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LORD JUSTICE PETER GIBSON:  This is a renewed application by Peter Moult for leave to bring judicial review proceedings of a decision of the Housing Benefit Review Board of the London Borough Council of Greenwich on 14th August 1997, that being the date of the decision of the Board denying housing benefit to Mr Moult.  Turner J on 28th January 1998 refused leave.  

The facts can be stated shortly.  Mr Moult, who is in receipt of invalidity benefit, on 21st February 19978 moved into 16 Cole Close, Thamesmead, the flat of Miss Petrina Pearce, a former colleague of Mr Moult at work.  The flat consisted of one bedroom, a living room, kitchen, bathroom and WC.  Mr Moult claims that he was a lodger under an oral agreement which was later reduced to writing as what was called a tenancy agreement.  Under it he paid Miss Pearce £50 per week and that gave him under that agreement sole occupation of the bedroom, but he and Miss Pearce were to have what was called dual access to the living room, kitchen, bathroom and WC.  The payment also covered not only his occupation, but also the utility bills and meals, which were provided for him.  
Mr Moult then applied for housing benefit, but on 9th April 1997 he was told by the Council that housing benefit would be allowed only at the rate of £22.04 per week, the eligible rent after deduction of services and meals being £27.40.  On 17th April 1997 Mr Moult telephoned the Council and complained about the assessment of housing benefit.  He was advised to make a fresh claim.  By a written agreement, also called a tenancy agreement, on the same date Mr Moult and Miss Pearce replaced the earlier agreement with new terms:  £50 per week continued to be payable by him, but he had to bear his share of the utility bills and the payment did not cover the cost of the provision of meals.  Such a change in the terms of the tenancy agreement so soon after the early agreement, and following, as it did, Mr Moult's dissatisfaction with the assessment of housing benefit awarded in respect of the earlier agreement, perhaps not surprisingly aroused the suspicions of the Council.  On 16th May 1997 the Council's Senior Benefit Officer wrote to Mr Moult saying: 

	"... on closer inspection of your claim, I regret to inform you that I am not satisfied that you are renting 16 Cole Close on a commercial basis."
 

Mr Moult exercised his right of appeal.  That was heard by the Review Board on 14th August.  In the course of the hearing he told the board that he had not received any receipts for the rent he had paid and had nothing on paper to show that he had paid the rent.  He said that he and Miss Pearce had agreed that he would not have access to the living room during the evenings and at weekends, but that this restriction had not been included in the tenancy agreement.  

The board's decision was that the letting was not on a commercial basis, the grounds being: 

	"(i)  The tenancy does not indicate that Miss Pearce has sole occupancy of any part of the accommodation.  This is inconsistent with a commercial letting.  

	(ii)  The appellant has no rent book or receipts for payments made.  This is inconsistent with a commercial letting."
 

That decision and those grounds were incorporated in a letter sent to Mr Moult the same day.  Mr Moult then sought leave to commence judicial review proceedings to quash the board's decision or an order obliging the board to reconsider its decision in accordance with the law.  He took a number of points, only one of which is still being pursued.  This was that the board erred in law by misdirecting itself as to section 130(1)(a) of the Social Security (Contributions and Benefits) Act 1992 and Regulation 7(a)(ii) of the Housing Benefit (General) Regulations 1987.  Section 130(1) commences: 

	"A person is entitled to housing benefit if -

		(a) he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home." 



Regulation 7 provides: 



	"The following persons shall be treated as if they were not liable to make payments in respect of a dwelling -

		(a) a person who resides with the person to whom he is liable to make payments in respect of a dwelling and either - 

			(i) that person is a close relative of his or his partner, or 

			(ii) the tenancy or other arrangement between them is other than on a commercial basis".
 

What was said by Mr Moult was that the board overlooked the fact that "occupies" in section 130(1) covers occupation both as a tenant and a licensee, and the lack of exclusive occupation, rent books and receipts for payments made were not indications that a commercial residential licence was not in existence.  In short, it was said that there was not the material before the board to enable it to come to its conclusion, and further that the decision was Wednesbury unreasonable.  Turner J said in giving judgment after the hearing before him: 

	"It has however to be said that there was evidence before the Board that the arrangement between the applicant and his landlord was of a somewhat unusual character.  It was to the effect that the applicant occupied the sole bedroom in the flat, had the use of the sitting room and that the sitting room was also shared for sitting room purposes between him and his landlord, as also were the cooking and other facilities within the house. 
		That being the arrangement, which was briefly encapsulated in ground 1 of the Board's decision, it enabled the Board, in my judgment, properly to come to the conclusion that in the absence of any record of payments and receipts it was inconsistent with the letting being on a commercial basis.  
		The third ground of the application was that the decision was unreasonable in the Wednesbury sense.  I have read the full record of the minutes of the meeting of the Housing Benefits Review Board on 14th August 1997, and I can only say in my conclusion that there is nothing within those notes to substantiate a remotely arguable case on that ground.  In these circumstances the application must be refused."
 

On this renewed application Mr Umezuruike for Mr Moult has in substance repeated the submissions which he made to the judge.  He said that the first ground for the board's decision was flawed because by stating that Miss Pearce did not have exclusive possession of any part of the premises it was stating that a residential licence could not be on a commercial basis.  There is no doubt that housing benefit is properly payable to a licensee in occupation, provided that all the conditions in the Regulations are satisfied, and I of course accept that Mr Moult was a licensee.  But what the board was stating was not, I think, what was being submitted that it had stated, but it was drawing attention to the fact that whereas Mr Moult had sole occupation of the only bedroom, Miss Pearce, the owner of the flat, did not have sole occupation of any part of the flat under the tenancy agreement.  That indeed is an extraordinary feature of this remarkable tenancy agreement.  Mr Umezuruike has said that Miss Pearce wanted to have the rent and that it was not surprising and entirely reasonable that she should allow the lodger providing the rent to have the only bedroom.  These are matters which it was for the board to take into account at the hearing. In my judgment it was plainly within the entitlement of the board to take the view that the fact that the owner did not keep for herself alone any part of the flat which she herself was continuing to occupy was not something which one would expect to find in a commercial letting.  

The board's second ground about the absence of written evidence of rent payments is challenged on the basis that there was no requirement in law that a commercial residential licence must be evidenced in writing or that there should be a rent book or written receipts to prove that payments were made.  I accept that there is no such requirement.  But again that seems to me to miss the point.  One would expect in a normal commercial letting that there would be some record of payments made.  The absence of any evidence from Mr Moult that there had been any such payments was a factor which the board was entitled to take into account in concluding that this was not a commercial letting.  

Then it is said that the board's decision was unreasonable, and it has been submitted that there are three factors which were ignored although they were relevant factors.  The first is said to be that it would be reasonable and normal for a licensor to have a commercial arrangement with a licensee whilst residing in the same premises with him.  That seems to me to beg the question which was before the board and really does not advance the case at all.  

The second relevant factor was said to be that in the normal course of events friends can enter into commercial transactions without issuing receipts for payments made during the course of the transaction, especially when there is trust between them.  Of course that is right, but, again, this is the sort of matter that the board must look at in assessing whether or not this was in truth a commercial letting.  In my judgment it cannot sensibly be said that the board ignored this factor.  

Third, it is said that since the respondent was paying housing benefits directly to Miss Pearce and there was a record of those payments, the issue of separate receipts or use of rent books would have been superfluous.  But the Council was not paying the whole of the rent to Miss Pearce.  As we know, when it awarded housing benefit in respect of Mr Moult's first application (and it only approved that on 9th April 1997), the amount approved was very much less than the entire rent.  The balance was not covered and there was no record of payment of that balance.  I have already recited the note of the evidence of Mr Moult to the board in this regard.  Again, I do not see that this factor is one which renders the decision of the board Wednesbury unreasonable.
 
In my judgment the judge was right to say that the decision was not even arguably unreasonable.  The board's decision was plainly one to which it could reasonably come, having regard to the evidence before it.  In my judgment this is not a case which should be allowed to proceed.  For my part, therefore, I would dismiss this application.
 
LORD JUSTICE SCHIEMANN:  I agree.  I accept that the decision of the board is perhaps unfortunately phrased, but it is well-established that these sort of board's letters are not to be construed as one would construe documents drawn up by a lawyer.  It seems to me that, like my Lord, the decision was one which the board were manifestly entitled to come to, they did come to it and I am not persuaded that in so doing they erred in law.  Therefore I too would refuse this application.
 
LORD JUSTICE MANTELL:  I also would refuse this renewed application for the reasons which have been given. 
 
		ORDER:  Application refused with costs, not to be enforced without leave; legal aid taxation.
		(Order not part of approved judgment)





